	INTERPRETIVE GUIDELINES -  INTERMEDIATE CARE FACILITIES FOR PERSONS WITH MENTAL RETARDATION
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	CLIENT PROTECTIONS

	W122
	§483.420 Condition of participation:  Client protections.
	Interpretive Guidelines 483.420



	
	(a) Standard:  Protection of clients' rights
	Interpretive Guidelines 483.420(a) 

	
	The facility must ensure the rights of all clients. Therefore, the facility 
must‑ ‑
	Interpretive Guidelines 483.420(a) 

The facility must actively assert the client's rights and does not wait for him or her to claim a right.  This obligation exists even when the client is less than fully competent and requires that the facility is actively engaged in activities which result in the pro-active assertion of the client's rights. 

Pro-active assertion of client rights includes but is not limited to:

· Signed evidence that the client, his or her family and/or his or her legal guardian have been informed of the client’s rights;

· Evidence that the communication of these rights were provided at the clients level of comprehension, and in the language understandable to the client.;

· Securing legal representation independent of the facility when an assessment identifies the need ;

· Advocacy for individual clients who have no family or an inactive family;

· Training programs to develop the clients understanding and  exercise of their rights;

· Training for staff in the protection of client rights; and

· Oversight of the protection of client rights within the facility through a Specially Constituted Committee.

	W123
	(1) Inform each client, parent (if the client is a minor), or legal guardian, of the client's rights and the rules of the facility;
	Interpretive Guidelines 483.420(a)(1)  

The obligation to inform requires that the facility present information on rights to the client, his or her family or his or her guardian in a manner and form which they can understand.  Printed materials should be provided in understandable terms and provided in the language necessary to ensure understanding.  Specialized methods, as indicated, should be provided for communication with clients, families or guardians with hearing or vision impairment. 

The obligation to inform also requires that the facility make some assessment of whether the client, their family or guardian understood the rights presented and if not made addition efforts to communicate the rights.
If the facility has written “rules of the facility” these rules must be communicated to the client, their family and or guardians at the time of admission and must not be in conflict with any of the rights listed in 42 CFR 483.420 (a) ) (1-13).    

Evaluate the level of client understanding of his or her rights through interview and observation. When speaking with clients, families or guardians, ask determine if  the facility communicated the client rights before or at  admission. If clients and/or families do not understand their rights, review the facilities methodology for communicating this information.    
Interview staff to determine their knowledge of client rights.

	W124
	(2) Inform each client, parent (if the client is a minor), or legal guardian, of the client's medical condition, developmental and behavioral status, attendant risks of treatment, and of the right to refuse treatment;
	Interpretive Guidelines 483.420(a)(2) 

During interviews with the client, their families and or legal guardians verify that they are routinely informed of the client’s programmatic, behavioral and medical needs and the facility recommendations for addressing those needs

Also verify that they are promptly informed of any change in the client’s medical or behavioral needs that may require  alterations to programmatic or medical   interventions.  In each case, they must also be informed of the attendant risks of any recommended treatments or interventions and of their right to refuse treatment, training or services. 

The communication of this information must be provided in the manner and language understood by the client or their family or guardian (language boards, sign language, etc.). 

The term "attendant risks of treatment" describes the risk vs. risk and risk vs. benefit associated with the treatment. These risks include possible side effects, other complications from treatments including medical and drug therapy, unintended consequences of treatment, other behavioral or psychological ramifications arising from treatment, etc. 

For clients who refuse to participate in  active treatment programs verify through interviews with the QMRP and written documentation that the facility is actively attempting to engage the client. 

While the regulation recognizes the client’s right to refuse treatment, persistent refusal that impacts the health and safety of the client and/or others, may result in facility consideration of alternative placements for the client.  It is expected however that the facility has assessed the reason for refusal and developed and implemented all possible interventions to engage the client in active treatment programs, prior to referring the client to another therapeutic setting. 

A client/family member or guardian who refuses a particular treatment (e.g., a behavior control, seizure control medication or a particular intervention strategy) must be offered information about acceptable alternatives to the treatment if acceptable alternatives are available.  The client's preference about alternatives should be elicited and considered in deciding on the course of treatment.  If the client also refuses the alternative treatment, or if no alternative exists to the treatment refused, the facility must consider the effect this refusal may have on other clients, the client himself or herself, and if they can continue to treat the client consistent with these regulations.  

If the client, family or guardian indicates that they are not promptly informed of the above or are not informed fully, review the documentation in the client record to determine whether the facility made any attempts to notify, whether contact was made with the correct person (family member or guardian) and what information was provided. 

When an client is considered for participation in experimental research the client, their family and or their guardian must be fully informed of the nature of the experiment (e.g., what medications or physical interventions will be utilized, the length of the experiment, any possible side effects and how the information from the experiment will be utilized) and understand the possible consequences of participating or not participating.  The written consent of the client, their family or their guardian must be received prior to participation.  For a client who is a minor or who has been adjudicated as incompetent, the written informed consent of the parents of the minor or the legal guardian is required.  The signed, informed consent documentation must be in compliance with HHS Guidelines for Research Involving Human Subjects and include a clear discussion of what treatments will be included in the experiment, the time limits for the experiment and should clearly inform the client, family member or guardian that the client may end participation at any time without fear of recrimination.

	W125
	(3) Allow and encourage individual clients to exercise their rights as clients of the facility, and as citizens of the United States, including the right to file complaints, and the right to due process. 
	Interpretive Guidelines  483.420(a)(3) 

To the extent that a client is able, they make choices for on their own. Each client has autonomy of decision making and choice. 

They are free to move about without limitations. 

They have access to personal possessions and leisure materials. 

Clients are not restricted without due cause or process

To the extent that the client is able to make decisions for himself or herself, it is inappropriate to delegate the person’s right to others (i.e. parents, family members, etc.)

The facility has an obligation to assure client health and safety and must balance that obligation with the rights of clients.  

During observations of client programs and during interviews with the clients, their families and/or guardians, confirm that the facility encourages and facilitates clients in the exercise of their rights (facility rights and constitutional rights).  

During staff interviews confirm that the staff are familiar with client rights and are able to articulate how the rights are encouraged or protected through individual program plans and group activities 

Observe for any failure to allow a client to exercise his or her rights due to either mobility, sensory or communication barriers. It is generally expected that clients will have free access to all areas of the facility. 

If the facility has implemented a restriction, verify the following:

· An assessment supports the need for the restriction,

· An individualized behavior plan to reduce the need for the restriction has been developed and implemented  

· The restriction has approval of the Specially Constituted Committee and the Committee maintains monitoring of the progress of the training program.  

During interviews, ask whether the client or their family or guardian has had occasion to register a complaint with the facility. If so, did the facility respond promptly and appropriately and was the client/family or guardian pleased with the response.  Ask whether the client, family member or guardian felt that reprisal was made in any way by the facility as a result of the complaint. 

Issues involving the exercise of constitutional rights such as voting should be addressed as a component of the Individual Program Plan. (IPP).  Clients who need guardianship or advocacy, and do not have this need addressed, are not prepared to exercise their rights as citizens of the United States

The facility must ensure protection of the client from any form of reprisal or intimidation as a result of a complaint or grievance reported by the client.

	W126
	(4) Allow individual clients to manage their financial affairs and teach them to do so to the extent of their capabilities;
	Interpretive Guidelines 483.420(a)(4)  

Since the opportunity for the clients to manage their financial affairs to the highest level of their capabilities is a right, determine if the facility has demonstrated, based on objective data that the client was unable to participate at any level before the decision was made to restrict that right.  The client should be taught to participate in the management of their financial affairs at a level based upon the findings of an assessment.  The level of participation to be ultimately achieved should be consistent with the level of participation in their other program goals and the goals for their current or planned community integration. Expect the intensity of program addressing financial management by the client to increase as community placement gets closer and to include all appropriate community money use such as debit cards, credit cards, etc.  

The facility may not employ an “across the board” policy on client financial management.  Each decision on the level of participation by the client must individualized based upon resident assessment.  Clients will be at different levels in the management of their financial affairs.  Some clients may be at the stage of directing others to manage their affairs through the use of selection of choices of how their money will be spent. In these cases there should be a continuing progression toward maximization of these choices.  Other clients may be at a more advanced stage and be able to perform a portion of the management of their financial affairs.  The training programs for these clients must show a continuing progression of their independence until full maximization is reached.  In all cases the level of participation in the handling of financial affairs must be reviewed annually. 
During observations and discussions with the clients determine that their level of participation in financial management is consistent with their level in other training programs.  If they are working on programs which require the same skills as would be required in a financial management program question the staff and review the record as to why they are not involved in such a program. Clients should be provided with ample opportunities to spend and account for money.

	W127
	(5) Ensure that clients are not subjected to physical, verbal, sexual or psychological abuse or punishment; 
	Interpretive Guidelines 483.420(a)(5) 

Identification during the survey of patterns or isolated instances of physical, verbal, sexual or psychological abuse or punishment without prompt identification and corrective action by the facility would result in a non-compliance determination for this Standard and Condition level non-compliance. 

Where the facility has failed to develop and implement systems resulting in protection of clients from all forms of abuse, neglect, or mistreatment cite non-compliance at this standard. 

The facility is expected to assure staff possess and demonstrate needed competencies to affectively and appropriately interact with clients. The facility must monitor to assure systems are affectively implemented and take immediate actions to address circumstances where abuse, neglect, or mistreatment have occurred and prevent reoccurrence. 

The facility must be organized in such a manner as to proactively assure clients are free from any threat to their physical and psychological health and safety.  The facility must act to prevent physical, verbal, sexual or psychological abuse. Failure by the facility to implement appropriate corrective action sustains an environment where the potential of additional threat to the clients is present.

"Threat," for the purposes of this guideline, is considered any condition/situation which could cause or result in severe, temporary or permanent injury or harm to the mental or physical condition of clients, or in their death.  

"Abuse" for the purposes of this guideline, is considered the willful infliction of injury, unreasonable confinement, intimidation, punishment resulting in physical harm, mental anguish, exploitation and/or otherwise disregard for a client. 

Physical abuse refers to any action intended to cause physical motion or action, (e.g., hitting, slapping, punching, kicking, pinching, etc.) causing pain, trauma or bodily harm.  It includes the use of corporal punishment as well as the use of any restrictive, intrusive procedure to control inappropriate behavior for purposes of punishment.

Verbal abuse refers to any use of insulting, demeaning, disrespectful, oral, written or gestured language directed towards and in the presence of the client.  Psychological abuse includes, but is not limited to, humiliation, harassment, and threats of punishment or deprivation, sexual coercion and intimidation. Since many clients residing in ICFs/MR are unable to communicate feelings of fear, humiliation, etc. associated with abusive episodes, the assumption must be made that any actions that would usually be viewed as psychologically or verbally abusive by a member of the general public, would also be viewed as abusive by the client residing in the ICF/MR, regardless of that client's perceived ability to comprehend the nature of the incident.

Sexual abuse includes any incident where an client is coerced or manipulated to participate in any sexual activity for which the client did not give permission (or gave permission without the attendant understanding required to give permission) or sexual assault against a client who is unable to defend himself.  The clients residing in the ICF/MR may be more vulnerable to exploitation.  
The facility must implement, through policies, oversight and training, safeguards to ensure that clients are not subjected to abuse by anyone including, but not limited to, facility staff, consultants or volunteers, staff of other agencies serving the client, family members or legal guardians, friends, other clients, or the general public. 

The facility must take whatever action is necessary to protect the clients residing there.  For example, if a facility is forced by court order or arbitration rulings to retain or reinstate an employee believed to be abusive, the facility must take measures to protect the clients of the facility (such as assigning the employee to an area where there is no contact with clients, providing increased supervision of the clients or providing additional training for the employee.
During observations on the living units and the work/training areas, observe for any clients who are exhibiting functional regression although all (missing word???) factors such as medical, change in family situation, etc. have been ruled out. Compare this client list to the facility list of incidents and/or accidents to determine if they have sustained injuries or accidents.  Observe the living and work environments of these clients to evaluate the amount of supervision provided. Interview the client, the staff and/or the client’s family as indicated. 

During observations in the living/training/work areas, observe for clients who appear fearful, suspicious, timid, shaking when approached, avoiding eye contact, overly obedient.  Review the number of incidents/accidents recorded for the client observed exhibiting that behavior, and note the amount of staff supervision provided to the client. Interview the client, staff and/or client’s family as indicated. 

In addition interview the facility staff to determine their level of understanding as to what constitutes abuse, how incidents are to be reported and specific client needs for additional protection.  

If there is evidence that supports an Immediate Jeopardy determination, refer to Appendix Q.  If it is determined that the facility has/had knowledge of abuse by a staff member or punishment imposed by a staff member and failed to comply with the requirements of 483.420 (d) (1) (iii), 483.420 (d) (2) and 483.420 (d) (3) the clients at the facility should be considered to be at risk and an immediate jeopardy determination should be made.

	W128
	(6) Ensure that clients are free from unnecessary drugs and physical restraints and are provided active treatment to reduce dependency on drugs and physical restraints;
	Interpretive Guidelines §483.420(a)(6)  

For purposes of this Guideline “unnecessary drugs” should be defined as any drug:

· In excessive dose (duplicate therapy); or

· For excessive duration; or

· Without adequate monitoring; or

· Without adequate indications for its use; or

· Adverse consequences which indicate the dose should be reduced or discontinued; or

· Any combination of the reasons listed above.  

During observations in the living/training/work areas note behaviors such as:

· Clients exhibiting excessive drowsiness during waking hours;

· Clients exhibiting excessive inactivity;

· Clients exhibiting symptoms of extra pyramidal symptoms (EPS)

· Clients repetitively pacing; 

Review the client’s record to evaluate whether the client is receiving a drug, a dosage of a drug or frequency of a drug which is not consistent with their diagnosis, laboratory results and treatment plan.
team  

The chronic use of restraints may indicate one or more of the following: 

· the client's developmental and/or behavioral needs are not being met and the appropriateness of placement should be questioned; 
· staff behavior may be prompting behaviors in clients which result in the chronic use of physical restraints and drugs to control behavior; 

· staff may have inadequate training and/or experience to provide active treatment and employ preventive measures; and 

· restraints may be applied for behaviors which are, in fact, not threatening to the health and welfare of the client or other clients and staff. 

	W129
	(7) Provide each client with the opportunity for personal privacy and


	Interpretive Guidelines §483.420(a)(7) 

The facility must provide areas within the living area in which the client can have time to be alone, when appropriate, and to have privacy (their conversations cannot be overheard) for personal interactions/activities. There should be a location where the client can meet privately with their families and/or friends and a telephone available where they can hold private telephone conversations.  

During observations in the living areas notice whether clients have and utilize places to go to be alone and are they allowed to do so?  For example, are clients allowed to go to their room alone?  Allowed to go to a quiet private area? What measures are taken by the staff to intervene when another client does not respect the privacy of a client? If the use of private areas is not observed during the survey, interview the staff and clients to confirm that areas for privacy are provided and used.  

Personal privacy for clients also includes the right to have certain personal information about them kept confidential. Staff should not discuss one client in front of others (clients, parents, guardians, visitors, etc.) and should not post personal information about clients in areas where other clients, families and the public can read the information.

Video/audio taping must not be used in place of or for the convenience of staff. The facility may install video/audio taping equipment for purposes of observing client/staff interactions. Video/audio taping may only be installed in common areas (in no case may videotaping be done in bedrooms, bathrooms, or areas where private visits are conducted).  The clients, families and/or guardians of the clients residing in the areas where videotaping will occur must be informed of the installation and the purpose and be assured that no personal privacy will be jeopardized. The use of the equipment must be presented at and approved by the Specially Constituted Committee for the facility.

	W130
	ensure privacy during treatment and care of personal needs; 
	Interpretive Guidelines §483.420(a)(7) 
Clients must be provided privacy during personal hygiene activities (e.g., toileting, bathing, dressing) and during medical/nursing treatments that require exposure of one's body.

During observations note any areas which compromise privacy such as multiple showers, more than one sink in a bathroom, no doors on toilet stalls, bathroom doors propped open during hygiene, failure by the staff to either close doors or draw privacy curtains during medical examinations and treatments. Confirm that the level of assistance provided is consistent with the current individual program plan. 

Observe staff providing assistance to the clients during toileting, bathing, and other personal hygiene activities. Staff should assist, giving utmost attention to the client's privacy.  

The facility must ensure that female clients are attended in private situations by female staff members or by a male staff member with a female staff member in attendance.

	W131
	(8) Ensure that clients are not compelled to perform services for the facility and
	Interpretive Guidelines §483.420(a)(8) 
Clients are not required or expected to be a source of labor for a facility against their will or in opposition to the objectives of the IPP. The client must not be required or expected to do productive work for the facility, other than appropriate care of one's own personal space or shared responsibilities for common areas.



	W132
	ensure that clients who do work for the facility are compensated for their efforts at prevailing wages and commensurate with their abilities;
	Interpretive Guidelines §483.420(a)(8)
"Work," as used in the regulation, means any directed activity, or series of related activities which results in benefit to the economy of the facility or in a contribution to its maintenance, or in the production of a salable product.  In deciding whether a particular activity constitutes "work" as defined above, the key determinant is whether if the client did not perform the particular activity or function, would the facility be required to hire additional full or part-time staff (or pay overtime to existing staff) in order to properly maintain the facility or to provide necessary care services to clients, in order to carry out its assigned mission.

Review any situation in which an client is observed or reported to be "volunteering" to do real work that benefits the facility, or its maintenance without compensation.  Interview such clients to determine if they have given informed consent to such practices and understand that by providing employable services they are able to be compensated.  This does not preclude an client from helping out a friend or being kind to others.  Self-care activities related to the care of one's own person are not considered "work" for purposes of compensation.

Work performed by the client which no other client is required or expected to do, or is not a regular part of running the household, must be compensated.

"Compensated" means the receipt of money or other forms of negotiable compensation for work (including work performed in an occupational training program) which is available to the client, to be used at his or her discretion in determining the benefits to be derived as a result. 

Prevailing wage refers to the wage paid to non‑disabled workers in nearby industry or the surrounding community for essentially the same type, quality and quantity of work or work requiring comparable skills.

A client who works in the facility must be paid at least the prevailing minimum wage except when an appropriate certificate has been obtained by the facility in accordance with current regulations and guidelines issued under the Fair Labor Standards Act, as amended.

Any client performing work, as defined above, must be compensated in direct proportion to his or her employee's output.  The facility must utilize Department of Labor and/or Department of Vocational Rehabilitation formulas and techniques for determining rate of pay.  A client's pay is not dependent on the production of other clients when he or she works in a group.
When the client's active treatment program includes assignment to occupational or vocational training or work, specific work objectives of anticipated progress should be included in the IPP along with reasons for the assignments.  If the training of clients on particular occupational activities or functions involves "real work" to be accomplished for the facility, the clients must be compensated based on ability.  For example, if in the process of work training activities involved with learning to clean a floor, the floor for a particular building is cleaned and does not require further janitorial cleanup, then the client must be compensated for this activity.

In general, participation in any household task which promotes greater independent functioning (and which the client has not yet learned) is permitted as long as tasks are included in the IPP in written behavioral and measurable terms.  This participation must be supervised, and indices of performance should be available.  No task may be performed for the convenience of staff (e.g., supervising clients, running personal errands) or which has no relationship to the client's IPP.

	W133
	(9) Ensure clients the opportunity to communicate, associate and meet privately with individuals of their choice,
	Interpretive Guidelines §483.420(a)(9)  

Privacy must be provided for both face-to-face interactions and electronic interactions. 

The facility must provide opportunities for the client to communicate, through either regular mail, telephone or electronic mail) and meet in private with persons of their choice (e.g., friends from the community, family members, advocates). There may be instances where guardians override the wishes of the client. In these instances the facility should be actively working with the guardian and the client to reach the maximum agreeable level of interaction for the client.   

Space must be provided for clients to receive visitors in reasonable comfort and privacy.

	 W134
	and to send and receive unopened mail;
	Interpretive Guidelines §483.420(a)(9)  

Clients must be provided the opportunity to send/receive all types of mail unopened and read the contents themselves if able.  If the staff has to open and read mail to the client this should be done in a private place allowing the client as much participation as possible. 

During observations and interview confirm that clients are encouraged to communicate with families or friends via letter or e-mail and that privacy is provided for these activities.  During interviews with families, inquire as to the amount of communication the family receives from the client. 

Clients who have their own electronic equipment must be provided the opportunity to send, receive, and read electronic mail with privacy.

	W135
	(10) Ensure that clients have access to telephones with privacy for incoming and outgoing local and long distance calls except as contraindicated by factors identified within their individual program plans;
	Interpretive Guidelines §483.420(a)(10)  

Any restriction of telephone access must be explained in the individual program plan with a plan to advance the client toward access as possible

	W136
	(11) Ensure clients the opportunity to participate in social, religious, and community group activities;
	Interpretive Guidelines §483.420(a)(11)  
Clients should be offered the opportunity to participate in various types of activities in the community (e.g., going to grocery stores, hair salons,  restaurants, places of worship, pharmacies, community meetings and events) based on their interests and choices. The facility must   make accommodations for physical issues such as hearing impairment and mobility limitations.  In addition, clients should be taught the applicable skills to fully participate in their choice of activities. 

It is not acceptable for all activities for the clients to be provided on campus. 

When a client is identified to be on restriction from community integration opportunities interview clients, families, guardians and staff to determine if due process was afforded for this restriction and whether the restriction is included in the IPP. 

There should be evidence that the facility assists and encourages all clients, regardless of functioning levels, to have input into the decisions on community integration activities.  It is not acceptable to require clients to attend unwanted activities due to staffing considerations. 

Clients should also be allowed to decline participation in either social or religious activities. During observations and interviews verify that this right is provided. 

	W137
	(12) Ensure that clients have the right to retain and use appropriate personal possessions and clothing, and
	Interpretive Guidelines §483.420(a)(12)  
Clients should have personal possessions and clothing which meet their needs, interests and choices.

Clients should have free access to their own possessions and clothing.  When considering whether a client has free access to their personal possessions and clothing ensure that physical limitations have been addressed. 

Clients, who are unable to access and use personal possessions and clothing appropriately, are involved in programs to learn the necessary skills to do so.

In situations where the behavior of one or more clients in a living area prevents free access to personal possessions for each client, the facility must develop individual program plans for the client with disruptive behavior. The facility must also ensure that during the implementation of this program plan that none of the other clients have their rights infringed upon.  Assuring the protection of those rights might include but is not limited to revised staff utilization or additional staff for greater supervision or the use of mechanical safeguards such as personalized alarms, wanderguards, etc…

All client possessions regardless of their apparent value to others must be treated with respect for what they may represent to the client.  Where those choices include socially stigmatizing materials the facility should provide learning opportunities to make more socially appropriate choices.  The facility should encourage clients to use or display possessions of his or her choice in a culturally normative manner. Appropriate personal possessions include clothing, shoes, personal care and hygiene items and personal mementoes. 

Clients should not be without personal possessions because of the behavior of others with whom they live. 

If a method for identifying personal effects is used, it should be inconspicuous and in a manner that will assist the client to identify them.

"Appropriate" clothing means a supply of clothing that is sufficient, in good repair, accounts for a variety of occasions and seasons, and appropriate to age, size, gender, and level of activity.  Modification or adaptation of clothing fasteners should be considered based on the needs of an client with a physical disability to be independent.

As appropriate, each client's active treatment program maximizes opportunities for choice and self-direction with regard to choosing and shopping for clothing which enhances his or her appearance, and selecting daily clothing in accordance with age, sex and cultural norms.

Clients are permitted to keep personal clothing and possessions for their use while in the facility.  Determine how the facility both ensures the safety of personal possessions while at the same time providing client access to them when the client chooses.

Clients are provided the opportunity, encouraged, and trained to use age-appropriate materials.  The term "age-appropriate" refers to anything that reinforces recognition of the client as a person of a certain chronological age.  The facility's environment must be furnished with materials and activities that will enhance opportunities for growth.  Determine whether the failure of an client to achieve functional, adaptive skills, or to have opportunities to make informed choices, or to achieve any positive outcomes is a result of the constant use of materials or participation in activities that are age-inappropriate.

	W138
	ensure that each client is dressed in his or her own clothing each day; and
	Interpretive Guidelines 483.420 (a)(12) 

Clothing such as pajamas, underwear, and socks should be the personal property of the client and not considered "stock" items. There should be no communal clothes.  During observations request that the client identify his/her personal clothes storage and personal possession storage. 

If clients are unable to do their own personal laundry the facility must ensure that clothing is properly laundered and returned to the appropriate client. 

The staff of the facility should ensure that clients dress appropriately for the season and the occasion by implementing training programs or counseling the client as indicated. 

	W139
	(13) Permit a husband and wife who both reside in the facility to share a room.
	Interpretive Guidelines 483.420(a)(13) 

Upon admission to the facility determine whether any married couples currently reside in the facility. If so, interview the couples to verify that the facility permits co-habitation. 

	
	(b) Standard: Client finances.
	Interpretive Guidelines 483.420(b) 



	
	(1) The facility must establish and maintain a system that‑‑
	Interpretive Guidelines 483.420(b) 



	W140
	(i) Assures a full and complete accounting of clients' personal funds entrusted to the facility on behalf of clients; and
	Interpretive Guidelines §483.420(b)(1)(i) 

Review the accounting records for each client in the survey sample for whom the facility manages personal funds to ensure a full accounting on a monthly basis of the client’s personal funds entrusted to the facility and to verify that the funds are spent only for the individual client of the account.  Interview the clients to verify the extent of their use of their personal funds. 

All purchases made using client personal funds must be itemized in the accounting record, with the exception of pocket money.  Funds should be considered pocket money when they are a nominal amount of five dollars or less at a time, dispersed to an client who is capable handling money without assistance.  Funds provided by the facility and dispensed to an client under a program to train the client in money management, and funds that are not entrusted to the facility (e.g., funds paid directly to the client's representative payee) do not require accounting. 

In those instances where a guardian or the individual client is in control of their personal funds, no accounting is necessary by the facility.

	W141
	(ii) Precludes any commingling of client funds with facility funds or with the funds of any person other than another client.
	Interpretive Guidelines §483.420(b)(1)(ii)  
If the facility elects to pool clients' funds in an interest bearing account, including common trust accounts, it is expected to know the interest separately accrued by each client, as part of its required accounting of funds.  Interest accumulated to an client's account belongs to the client, not the facility.

	W142
	(2) The client's financial record must be available on request to the client, parents (if the client is a minor) or legal guardian.
	Interpretive Guidelines § 483.420(b)(2) 

Those persons having legal authority to access the accounting records for personal funds such as the client, family members or guardians should be afforded access upon request unless there is documented rationale for withholding the information. 

It is not necessary that a facility be required to furnish an annual financial statement to the client or the client's family, since the facility is already required to make the financial record available at any time upon request. The client, in turn, is free to choose to make his or her financial record available to anyone else.

	
	(c) Standard:  Communication with  clients, parents, and guardians.
	Interpretive Guidelines § 483.420(c) 



	
	The facility must --
	Interpretive Guidelines § 483.420(c)

	W143
	(1) Promote participation of parents (if the client is a minor) and legal guardians in the  process of providing active treatment to a client unless their participation is unobtainable or inappropriate;
	Interpretive Guidelines §483.420(c)(1)  

The facility must maintain an on-going effort to communicate with parents, family members and/or guardians regarding the planning and implementation of active treatment programs for the client and solicit their participation. It is important for the facility to encourage and engage parents, family members and guardians in the continued implementation of active treatment programs while outside the facility setting. 

In the event that a non-adjudicated adult chooses not to have their family involved in the active treatment process, the surveyor should see evidence in the record of efforts made by the facility to understand why the client has declined family participation. If the client continues to decline after the facility has held discussions with him about their reasons for declining family involvement about the importance of family involvement, the facility should honor the wishes of  the client. 

The communication of this information must be provided in the manner and language understood by the client or their family or guardian (language boards, sign language, etc.). 

Efforts should be made by the facility to accommodate family/guardian schedules when planning meetings are held. 

If families/guardians are unable to attend a program planning meeting, the facility provides them information regarding the meeting outcome and gives them an opportunity to discuss the plan with the facility staff. 

"Unobtainable," as used in this standard, means that the facility has made a good faith effort to seek parental or guardian participation in the process, even though the effort may ultimately be unsuccessful (for example, the parent may be impossible to locate or may prove unwilling or unable to participate).

"Inappropriate" as used in this standard means that the parent or legal guardian's behavior is so disruptive or uncooperative that others cannot effectively participate; the client does not wish his or her parent to participate, and the client is competent to make this decision; or there is strong evidence that the parent or guardian is not acting on the client's behalf or in the client's best interest.  In the case of the latter, determine what the facility has done to bring effective resolution to the problem.

	W144
	(2) Answer communications from clients' families and friends promptly and appropriately;
	Interpretive Guidelines §483.420(c)(2) 

During family or guardian interviews validate the quality and frequency of the communications between the facility and families or guardians. If the family or guardian indicates that the facility does not communicate with them review the documentation in the client record regarding communications that have occurred.   

It is reasonable to expect that the facility will respond to inquiries from the client’s families and friends within 48 hours. 

	W145
	(3) Promote visits by individuals with a relationship to the client (such as family, close friends, legal guardians and advocates) at any reasonable hour, without prior  notice, consistent with the right of that client's and other clients' privacy, unless the interdisciplinary team determines that the visit would not be appropriate;
	Interpretive Guidelines §483.420(c)(3) 

Any limitations of visitors must be implemented as a result of interdisciplinary team evaluation and discussion and be documented. This documentation should include evidence of approval from the Specially Constituted Committee. Decisions to restrict a visitor must be reviewed and re-evaluated each time the IPP is reviewed or at the client's request.  Broad restrictions of visitors such as times of the day or certain days of the week are not appropriate. 

During interviews with clients and families or guardians inquire as to the visiting policies. If restrictions are voiced review the associated client record to further review the restriction. 

	W146
	(4) Promote visits by parents or guardians to any area of the facility that provides direct client care services to the client, consistent with the right of that client's and other clients' privacy;
	Interpretive Guidelines §483.420(c)(4) 

During interviews with families or guardians inquire as to the areas of the facility they have visited and whether they have ever been restricted from an area. If they have been restricted ask for specific details and the rationale given by the facility. 

	W147
	(5) Promote frequent and informal leaves from the facility for visits, trips, or vacations; and
	Interpretive Guidelines §483.420(c)(5) 

The facility should assist and encourage the client to communicate with their families or guardians concerning possible outside visits and vacations as frequently as possible considering the limitations of family constraints.  When the client does schedule a trip or vacation the facility must ensure that all necessary preparation is completed for the client prior to the departure.

The facility should not sponsor or  allow clients to take a particular type of trip that is contraindicated by jeopardizing their safety or health. 

During interviews with the clients and families/guardians verify that facility assists with and encourages outside trips and vacations.

	W148
	(6) Notify promptly the client's parents or guardian of any significant incidents, or changes in the client's condition including, but not limited to, serious illness, accident, death, abuse, or unauthorized absence.
	Interpretive Guidelines §483.420(c)(6) 

"Significant" incidents or changes in the client’s condition include serious injury, unusual seizure activity, hospitalization, serious illness, accident, death, abuse, unauthorized absence, or any notifications the parent or guardian s requests.   

It is reasonable to expect the facility to contact the family or guardian of a client as soon as possible but no later than 24 hours of any real or suspected injury or abuse.  If notification is done via electronic mail the facility must request a response from the e-mail to confirm notification.  Telephone notification must be accomplished by talking to the person directly. If a message is left the facility must request a call back to confirm receipt of the notification. 

Contact by letter may be utilized as follow up confirmation but not be the primary or sole mode of communication with the family or guardian. 

If unable to contact the family or guardian there should be evidence that the facility attempted to reach alternate emergency contacts. 

Requests from clients who are their own guardian to limit notifications to their families should be honored. 

	
	(d)  Standard:  Staff treatment of clients.
	Interpretive Guidelines §483.420(d) 



	W149
	(1) The facility must develop and implement written policies and procedures that prohibit mistreatment, neglect or abuse of the client.
	Interpretive Guidelines §483.420(d)(1) 

The facility, through implementation of its policies, must set up a structure that screens and trains employees, protects clients and prevents, identifies, investigates and reports abuse, neglect and mistreatment of clients.

The policies must designate who (either by name or title) has the authority to act in the Administrator’s absence and take any corrective actions necessary, without contacting an offsite official, to assure an client’s safety such as removing a staff person from direct client contact. 

"Mistreatment" as used in this standard, includes behavior or facility practices that result in any type of client exploitation such as financial, sexual, or criminal.

"Neglect" means failure to provide goods and services necessary to avoid physical harm, mental anguish or mental illness.  

Refer to W127 for definitions of abuse. 

Verify that the facility’s policies and procedures address:

1) Screening potential employees for a history of abuse, neglect or mistreatment;

2) How and to Whom family and staff should report concerns;

3) Identification of suspicious bruising occurrences, patterns, and trends that may constitute abuse or neglect;

4) Injuries of unknown source

5) Procedures to investigate different types if incidents; and

6) Procedures to protect clients from harm during an investigation.

Staff failure to intervene appropriately to prevent self-injurious behavior may constitute neglect.  

During interviews with staff determine their knowledge level of what constitutes abuse, neglect or mistreatment by a staff member and how such instances are reported. During interviews with families and guardians inquire as to any concerns they may have with staff treatment of the client.  During observations, observe closely staff interactions with the clients.

	W150
	(i) Staff of the facility must not use physical, verbal, sexual or psychological abuse or punishment.
	Interpretive Guidelines §483.420(d)(1) 

If there is evidence that supports an Immediate Jeopardy determination, refer to Appendix Q.  If it is determined that the facility has/had knowledge of abuse by a staff member or punishment imposed by a staff member and failed to comply with the requirements of 483.420 (d) (1) (iii), 483.420 (d) (2) and 483.420 (d) (3) the clients at the facility should be considered to be at risk and an immediate jeopardy determination should be made.

	W151
	(ii) Staff must not punish a client by withholding food or hydration that contributes to a nutritionally adequate diet.
	Interpretive Guidelines §483.420(d)(1)(ii) 

Cross-reference W465 for guidance on foods used as a re-enforcer for behavior.

Observe meals during the survey.  Note any instances where a client does not get the entire meal or the same portions as other clients.  Note instances where second helpings are denied.  Note instances where snacks are computed into the daily caloric intake for the client but are denied as punishment for behaviors.  Interview the staff to determine the cause of these restrictions and confirm in the client record that such restrictions are necessary for the health of the client and have been approved by the specially constituted committee.  

Note instances where water or other liquids are restricted for a client.  Interview the staff to learn the rationale for the restriction and review the client record to determine that any restriction is medical in nature.

	W152
	(iii) The facility must prohibit the employment of individuals with a conviction or prior employment history of child or client abuse, neglect or mistreatment.
	Interpretive Guidelines §483.420(d)(1)(iii) 

The facility is required to screen potential employees for a prior employment history of child or client abuse, neglect or mistreatment, as well as for any conviction based on those offenses.  The abuse, neglect or mistreatment must be directed toward a child or a client who is a client (resident, patient) in order for the prohibition of employment to apply.

No one with a conviction or substantiated allegation of child or client abuse, neglect or mistreatment occurring outside the jurisdiction of the ICF/MR, regardless of employment date, is employed by the facility.

In those instances where the facility has terminated an employee based upon confirmation that abuse, neglect or mistreatment occurred during the employee’s performance, however the termination decision was overturned by either a arbitration findings or a court finding, the employee must be returned to a position which does not involve contact between the staff member and clients of the facility. 
This requirement also applies to acts of abuse, neglect or mistreatment committed by a current ICF/MR employee outside the jurisdiction of the ICF/MR (e.g., in the community or in another health care facility).  

A substantiated allegation of abuse, neglect or mistreatment which occurred after October 3, 1988 (regardless of the date of the person's employment in the ICF/MR), and which resulted in the termination of that person's employment from another health care facility, becomes a part of the person's employment history and the ICF/MR is prohibited from continuing to employ the client.  For example, a client who abused a resident in a nursing facility and as a result, is barred from employment in the nursing home setting would also be prohibited from employment in the ICF/MR.  While facilities are not required to periodically screen existing employees, if the facility becomes aware that such action has been taken against an employee, the facility is required to prohibit continued employment.  This is also true of any conviction in a court of law for child or client (resident, patient) abuse, neglect or mistreatment.  Therefore, conviction for abusing one's own child is also a reason employment would be prohibited.

	W153
	(2) The facility must ensure that all allegations of mistreatment, neglect or abuse, as well as injuries of unknown source, are reported immediately to the administrator or to other officials in accordance with State law through established procedures.
	Interpretive Guidelines §483.420(d)(2) 

Injuries of unknown source that give rise to a suspicion that they may be the result of abuse or neglect, should be reported.
The facility must report any injuries of unknown source and all allegations of mistreatment, neglect or abuse to a client residing in the facility regardless of who is the perpetrator (e.g., facility staff, parents, legal guardians, volunteer staff from outside agencies serving the client, neighbors, or other clients, etc.).

If state law requires reporting to an agency or entity other than the administrator, CMS expects the administrator to be notified as well, in order to ensure facility response to promptly safeguard the client(s).  

For the purposes of this regulation “immediately” means there should be no delay between staff awareness of the occurrence and reporting to the administrator or other officials in accordance with State law unless the situation is unstable in which case reporting should occur as soon as the safety of all clients is assured. 

An injury should be reported as an “injury of unknown source” when:

1) The source of the injury was not witnessed by any person and the source of the injury could not be explained by the client; and
2) The injury raises suspicions of possible abuse or neglect because of the extent of the injury or the location of the injury (e.g., the injury is located in an area not generally vulnerable to trauma) or the number of injuries observed at one particular point in time or the incidence of injuries over time.

	W154
	(3) The facility must have evidence that all alleged violations are thoroughly investigated and
	Interpretive Guidelines §483.420(d)(3) 

The facility is responsible for investigating all reportable injuries of unknown source and allegations of mistreatment, neglect or abuse.  Review reports of investigations to determine that necessary information relevant to the incident was obtained and considered.
A thorough investigation includes at a minimum :

· The collection of all interviews, statements, physical evidence and any pertinent maps, pictures or diagrams;
· Review of all information;
· Resolution of any discrepancies;
· Summary of conclusions; and 
· Recommendations for action both to safeguard all the clients during the investigation and after the completion of the report.

	W156
	(4) The results of all investigations must be reported to the administrator or designated representative or to other officials in accordance with State law within five working days of the incident and,
	Interpretive Guidelines §483.420(d)(4) 
Some States require that allegations of abuse must be reported to the police.  A police investigation may take longer than five working days. Their investigation does not change the requirement that the facility must complete an internal investigation report of findings within the five day timeframe.  "Working days" means Monday through Friday, excluding State and Federal holidays.



	W157
	if the alleged violation is verified, appropriate corrective action must be taken.
	Interpretive Guidelines §483.420(d)(4) 
The facility is required to ensure that clients residing in the facility are not subjected to physical, verbal, sexual or psychological abuse or punishment.  

Appropriate corrective action is required for findings of abuse, neglect or mistreatment by other clients residing in the facility, staff of outside agencies, parents or any other person, and for injuries to clients resulting from controllable environmental factors. 

Appropriate corrective action is defined as that action which is reasonably likely to prevent the abuse, neglect, mistreatment or injury from recurring. 

This regulation does not require staff termination as the only appropriate corrective action.

The corrective action imposed by the facility is commensurate with the violation. 

The surveyor will need to evaluate the documented facts of the situation and the corrective actions taken by the facility and make a determination regarding the appropriateness of the facility’s actions.    

When a facility is forced to re-hire a staff person, determined by the facility investigation to have been responsible for abuse, neglect, or mistreatment, the facility continues to be responsible for ensuring the health and safety of the clients. 

Appropriate corrective action is required for findings of abuse, neglect or mistreatment by other clients residing in the facility, staff of outside agencies, parents or any other person, and for injuries to clients resulting from controllable environmental factors.
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